2004 ANNUAL REPORT

PROFESSIONAL LIABILITY FUND
www.osbplf.org

MAY 2005
By Ira R. Zarov
Chief Executive Officer
The PLF Board of
Directors (BOD) and
staff are pleased to report that the PLF’s net
income for calendar
year 2004 was $286,534.
This positive outcome followed losses of
$635,000 in 2003 and $6,547,761 in 2002.
The improvement in the PLF’s fiscal performance in 2004 was the result of a positive actuarial adjustment made at the
close of the year and, to a lesser extent,
better-than-expected performance by investments. In 2004, claim frequency was
high, with 923 claims filed – an 11% increase above the previous high-water
mark of 830 claims in 1999.
Other major events in 2004 included
review and updating of the Claims Made
Plan and the Claims Made Excess Plan.
An overview of these coverage plan
changes follows later in this article.

nomic trend of 2004 will continue in 2005.
For a discussion of the factors the BOD
considers when setting the assessment,
see the October 2004 issue of In Brief.
HOW IS THE PLF DOING WITH
CLAIMS HANDLING?
Historically, attorneys who returned
the PLF claims-handling evaluation form
have been overwhelmingly satisfied with
the performance of the PLF claims department. That trend continued in 2004.
The evaluation form asks whether attorneys were “very satisfied,” “satisfied,”
or “not satisfied.” In 2004, the 480 responses rated highly both defense counsel and claims attorneys. The performance
of claims attorneys was noteworthy, with
89% of respondents stating they were
“very satisfied” with how their claim was
handled, and 10% stating they were “satisfied.” There was one “not satisfied” response. Adding these two groups, 99% of
our covered parties were either “very satisfied” or “satisfied” with the performance

THE 2006 ASSESSMENT
The assessment for each year is
based on the actuarial predictions for the
number and severity of claims for the next
year, as well as other operational costs.
While the same factors – severity and frequency – are considered each year, the
values of those factors change every
year. Although the 2004 results were encouraging, the actuarial projections for
cost of claims in 2003 and 2004 are trending high. If this trend continues, these
projected claim costs will affect the base
figure used for severity of claims in 2005,
which will in turn affect the 2006 assessment. Because those factors will be reevaluated later in 2005, it is not possible
at this time to accurately predict the 2006
assessment. The BOD and staff are cautiously optimistic that the positive eco-
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Continued from page 1
of claims attorneys. In addition, 99% of covered parties were similarly pleased with the overall handling
of their claim. The comparative results were:
How satisfied were you overall with the services provided by the PLF claims attorney?
2004

2003

Very Satisfied

89%

91%

Satisfied

10%

8%

Not Satisfied

1%

1%

How satisfied were you with the handling and disposition of your claim?
2004

2003

Very Satisfied

86%

85%

Satisfied

13%

14%

Not Satisfied

1%

1%

This is the twelfth consecutive year in which PLF
claims handling has received such high marks.
Continued on Page AR-6
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DOWNLOAD PLF
PRACTICE AIDS/
CLE TAPES
www.osbplf.org
To access the site, enter your bar number
and last name. (Law office staff may enter the
name and bar number of a firm member to access
the site.) If you do not have Internet access and
would like a complete list of practice aids and
CLE tapes, call the PLF at 1-800-452-1639 or
503-639-6911.
WHAT IS THE PLF DOING IN THE AREAS OF
PERSONAL AND PRACTICE MANAGEMENT
ASSISTANCE?
The PLF continues to provide free and confidential personal and practice management assistance to
Oregon lawyers. These services include legal education, on-site practice management assistance
(through the PLF’s Practice Management Advisor
Program), and personal assistance (through the
Oregon Attorney Assistance Program).
Personal and practice management assistance
seminars in 2004 included programs on client communication, balancing work and the rest of your life, career satisfaction, retirement planning, practice management, addiction, practice skills for new lawyers,
and law office software. In addition, we continue to
offer free audiotapes and videotapes (currently 28
programs are available), publications (In Brief and In
Sight), over 132 practice aids, and the following
handbooks: A Guide to Setting Up and Running
Your Law Office (2003), Planning Ahead: A Guide to
Protecting Your Clients’ Interests in the Event of
Your Disability or Death (1999), Oregon Statutory
Time Limitations (2003), and A Guide to Setting Up
and Using Your Lawyer Trust Account (2003). Our
practice aids and handbooks are all available free of
charge. You can download them at www.osbplf.org,
or call the Professional Liability Fund at 503-6396911 or 1-800-452-1639.

tice management advisors, 100% of those who
responded said they would recommend the PLF’s practice management advisor services to others. In addition, 100% said they were “very satisfied” or “satisfied” with how they were treated, how helpful the information was, the practice management advisor’s
ability to explain information clearly, and the overall
level of service. In 2004, the practice management advisors presented live programs in Ontario, Baker City,
La Grande, Portland, Pendleton, Eugene, Bandon,
Coos Bay, Bend, Medford, and Salem.
During 2004, the PLF presented video replays of
Reducing the Pressure, Mandatory Child Abuse Reporting, Helping Clients Who Have Mental Health
Impairments, Strategies for Balancing Work and the
Rest of Your Life, and Building a Successful Practice Through Improved Client Communication.
These CLE programs were presented in Bend, Coos
Bay, Eugene, Grants Pass, Hood River, Klamath
Falls, La Grande, Medford, Newport, Pendleton,
Roseburg, Salem, and The Dalles.
The Oregon Attorney Assistance Program
(OAAP) attorney counselors, Meloney Crawford
Chadwick, Shari R. Gregory, Mike Long, and Michael
Sweeney, continue to provide assistance with alcohol and chemical dependency; burnout; career
change and satisfaction; depression, anxiety, and
other mental health issues; stress management; and
time management. In 2004, the OAAP sponsored
addiction support groups, lawyer-in-transition meetings, career workshops, an addiction recovery workshop, depression support groups, Al-Anon support
groups, relapse prevention groups, and support
groups for adult children of dysfunctional families.
In addition, the OAAP attorney counselors assisted
over 672 lawyers with personal issues including alcoholism, drug addiction, career satisfaction, retirement, and mental health issues.

Our practice management advisors, Dee Crocker,
Beverly Michaelis, and Sheila Blackford, answer practice management questions and provide information
about effective systems for conflicts of interest, mail
handling, billing, trust accounting, general accounting, time management, client relations, file management, and software. In a recent survey about our prac-
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fully to fully understand the meaning of the Plan as
applied to “same or related claims.”
NEW SECTION V 
EXCLUSIONS FROM COVERAGE
Previous versions of the Plan used letters to designate each exclusion. Now, the exclusions have been
moved to their own Plan section and are numbered.

COVERAGE PLAN CHANGES
In 2004, extensive changes were made to the PLF
Claims Made Plan (Plan). The changes include a reorganization of the Plan to make it easier to read and
understand, clarification of existing provisions, and
substantive changes that affect the extent of Plan
coverage. This Annual Report highlights the most
significant changes.
COVERAGE
Over the past several years, the issue of when
claims are the “same or related” has arisen a number
of times. While the PLF has consistently applied its
interpretation of the “same or related” concept, recent experience indicates that a more concise definition of the term would enhance covered parties’ understanding of the scope of the Plan. The concept is
important because when a claim is considered the
“same or related,” only one indemnity limit is available, even though several attorneys may be involved
in the claim. Generally, only one claims expense allowance is available as well, although changes to the
Plan make additional claims expense allowances
available in limited circumstances even if the claims
are the “same or related.” Section VI of the Plan,
which defines the applicable circumstances, will be
discussed later.
The new definition of “same or related claims” appears in Section I.14 of the Plan. (Previously, a number
of different Plan sections taken together defined this
concept.) Generally, the new definition does not represent a substantive change to the Plan. It does, however, make explicit that certain categories of cases,
class actions, and claims involving an actual or alleged
scheme, plan, pattern, or practice, for example, will be
considered the “same or related.” The new definition
and its comments and examples should be read care-

Wrongful Conduct Exclusions. A new
Exclusion 1 has been added, which relates to false,
fraudulent, or collusive claims or assertions of coverage. The Plan had previously excluded such conduct, but the exclusion was found in Section I of the
previous Plan’s coverage grant. Its placement here
is more consistent with the general organization of
the Plan. No change in its meaning is intended by
the change in location within the Plan.
In addition, a sentence has been added to Exclusion 2, which allows coverage for the defense of
claims for wrongful use of civil proceedings, even
though these claims must contain an allegation of
intentional misconduct. The exclusion notes, however, that “indemnity arising from such a CLAIM
will be excluded” from coverage.
Business Activity Exclusions. The previous
Plan excluded certain claims made on behalf of a
business enterprise in which the covered party had
an ownership interest. “Ownership interest” was defined in the Plan comments, but nowhere else. Exclusion 6 now contains the definition of an ownership
interest, which is an interest of more than 10%.
Family and Household Exclusion. Exclusion 11
has been expanded to include business entities in
which any of the listed family and household members have a controlling interest. The same policy rationale supporting exclusion of the listed persons
applies to the exclusion of such business entities.
SECTION VI.1.b  CLAIMS EXPENSE
ALLOWANCE
Of the changes made to the Plan, the one that
will have the most immediate effect is the increase in
the claims expense allowance. The claims expense allowance is the amount of money available to investigate and defend claims before the indemnity limit of
$300,000 is reduced.
The claims expense allowance, Section VI.1.b,
has been increased from $25,000 to $50,000 for sev-
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eral reasons. Since the claims expense allowance was
instituted in 1995, the cost of defense has outpaced
inflation. (Based solely on inflation, the real-dollar
value of the 1995 claims expense allowance has been
reduced by one-third.) The increase reflects higher defense costs, driven by more complex claims and increases in the rates charged by defense panel members. Current experience indicates that the 2004
claims expense allowance is too frequently exhausted before the full investigation of cases and
that an increase would allow the PLF to better
handle claims on behalf of covered parties without
“burning” into the indemnity limit. (The PLF limits
are “burning limits.” After the claims expense allowance is used, defense costs reduce the $300,000 indemnity limit on a dollar-for-dollar basis.)
SECTION VI.2  SAME OR RELATED CLAIMS
UNDER MULTIPLE PLANS
Over the past several years, the PLF has seen a
number of claims that involved lawyers from different firms with different clients but that also involved
“same or related claims” under the Plan. In such instances, only one claims expense allowance was available. The PLF felt that fairness required two claims expense allowances in these particular situations.
This section addresses that problem and represents a significant change in the Plan. It provides
that in some instances in which multiple claims are
the “same or related” and therefore share one indem-

nity limit, additional claims expense allowances may
be available. This provision will ameliorate some of
the difficulty faced by attorneys who share a PLF
limit because of the nature of the claims against
them. The additional claims expense allowance,
however, will be available in very limited circumstances. The comments following this section explain the rationale and effect of the provisions in detail and should be read carefully.
Several of the comments are worth reemphasizing. The PLF intends that the term “same or related”
be read broadly. Attorneys whose liability is potentially above the $300,000 PLF limit, either because of
the type of work or because the attorney may be
sharing a limit with another attorney, should purchase excess coverage.
SECTION VIII.1, 2, 4 - COVERAGE
DETERMINATIONS
Section VIII, Coverage Determinations, remains
in the same location in the Plan. However, the new
approach to resolving coverage disputes between
covered parties and the PLF is another significant
change from previous PLF Plans. In the past, coverage disputes were decided by binding arbitration unless a covered party opted out of that provision. Under the new Plan provision, coverage disputes will
be decided in circuit court with exclusive jurisdiction
and venue in Multnomah County, Oregon.
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Another important Section VIII change involves
situations in which coverage questions exist, but
settlement of a particular case is either contemplated
by the PLF or demanded by the covered party. The
new Section VIII defines the options available to the
PLF and covered parties in such instances. It also
explicitly states that the PLF will require repayment
of settlement amounts in cases in which the coverage dispute is resolved in the PLF’s favor. Section
VIII states this right explicitly. This section and its
comments should be read carefully.
SECTION IX  COOPERATION
This section remains in the same location within
the Plan. However, two subsections have been
added to deal with situations in which covered parties do not cooperate in the resolution of claims.
When covered parties are unresponsive at critical
junctures during the handling of a claim, the PLF can
be put at a grave disadvantage in successfully defending or resolving the claim.
A new Subsection 1.i has been added to the list
of covered parties’ duties. The new Subsection i is a
general statement of the covered party’s duty to cooperate and communicate with the PLF in the claimshandling process. Also, a new Subsection 3 addresses the instance in which the PLF must respond
quickly to a settlement demand, despite that coverage issues between the PLF and the covered party
remain unresolved.
All Plan changes were effective January 1, 2005.
Claims filed before that date will be handled pursuant
to the Plan in effect at the time the claim was made.
EXCESS PROGRAM ENJOYS
CONTINUED SUCCESS
The PLF Excess Program continues to be successful. Cost of PLF excess coverage remains stable
and participation steadily increases. In 2004, 648 Oregon firms (2,168 lawyers) bought PLF excess coverage. The introduction of coverage limits up to
$10 million was well received with 21 firms (244 lawyers) buying at this level. All in all, this year’s
experience was in line with recent annual participation increases in the range of 5% to 10%.
In light of the revisions to the Plan, the PLF excess coverage plans were rewritten during 2004. Most
changes followed the corresponding primary Plan

modifications. However, some of the more significant
changes at the excess level should be mentioned.
In the past, the Excess Program issued a separate, special coverage plan to firms with non-Oregon
members. This allowed those firms to secure primary
coverage for lawyers who could not participate in
regular PLF primary coverage. Now, all excess plans
have been combined into a single Excess Claims
Made Plan to be issued to each participating firm for
Oregon and non-Oregon lawyers.
Another excess coverage change is connected to
the issue of “same or related claim” coverage at the
primary level. While coverage in this area has been
clarified in the Plan, the excess plan has been
changed to allow each covered firm to have its own
separate excess limits when multiple firms are faced
with “same or related claims.”
FUTURE PROJECTS
In 2005, the PLF plans to complete a number of
projects, although none as substantial as the 2004
revision of the Claims Made Plan and the Claims
Made Excess Plan. The PLF will examine each of the
fiscal components of the assessment, operations,
scope of coverage, and other expenses to make certain that its current approach best succeeds in its
mission of providing effective malpractice coverage
while keeping the PLF fiscally strong. The PLF also
plans to review PLF policies relating to part-time attorneys in private practice. In addition, the PLF
Board of Directors and the OSB Board of Governors
will address whether attorneys who have passed the
Oregon State Bar and whose practice is primarily in
Oregon, but whose principal office is not in the
state, should be required to carry malpractice coverage. These individuals are not currently required to
have malpractice coverage, but attorneys who have
become members of the Oregon State Bar through
reciprocity and are otherwise similarly situated must
have malpractice coverage substantially equivalent
to PLF coverage.
I encourage people with questions to contact me.
Ira R. Zarov
Professional Liability Fund
Chief Executive Officer
503-639-6911 or 1-800-452-1639
iraz@osbplf.org
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